
An employee claims he 
was ill for a week of a 
two-week holiday. He 
wants me to pay him 
sick pay for a week 
and let him take the 
second week of his 
holiday another time. 
Recent case law indicates that 
employees who become ill 
during a period of statutory 
holiday may choose to take that 
time as sick leave rather than 
holiday. However, they would 
still be required to comply 
with the normal company sick 
leave policy, normally that 
would require them to tell their 
employer the day they are ill. 
Employers should ensure their 
holiday pay and sick leave 
policies deal with this. 

We told employees 
stranded by the 
volcanic ash cloud 
that their additional 
days’ absence would 
be paid and treated as 
holiday. An employee 
who had to use all his 
holidays now wants to 
challenge that. 
If it was made clear to the employee 
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that the absence would be treated 
as holiday at the time and they 
agreed to this, it is hard to see 
how they could challenge it. Had 
you not treated the absence as 
holiday the employee would not 
have been entitled to be paid for 
those days. Subject to the business 
requirements you could offer him 
some unpaid leave. 

If an employee is absent 
for a large amount of 
the holiday year and so 
can’t take holidays, do 
we have to carry those 
days forward into the 
next holiday year? 
Yes. If an employee can’t take 
statutory holiday because they are 
absent on maternity or sick leave, 
they should be permitted to carry 
those holiday days into the next 
holiday year. In many cases this can 
be tagged onto the start or end of 
maternity leave. It may be possible 
to limit this to statutory holidays 
in your contract of employment if 
your employees get more than the 

statutory minimum. Employees 
also have the right during sick 
leave to take days as holiday and 
to receive holiday pay for those 
days, even if they have exhausted 
their right to sick pay. 

If an employee fails 
to take their holiday 
entitlement in one 
year, can they carry it 
forward to the next 
year? 
Unless the contract of 
employment says otherwise, the 
untaken holiday would be lost in 
most cases. Only if the employee 
is unable to take the holiday due 
to absence might the employer 
be required to permit the holiday 
to be carried forward. It is wise to 
have this covered in the contract of 
employment or holiday policy.
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